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I. YOU AND YOUR CLIENT.  WHO DECIDES WHAT?

A. The client decides:

1. Whether to be represented by counsel, or whether to
represent himself.  Johnson v. Zerbst, 304 US 458,
464-465(1938); Faretta v. California, 422 US
806(1975).

2. The right to hire an attorney of his choice.  United
States v. Gonzalez-Lopez, 548 US 140(2006).  

3. The right to plead not guilty.  Brookhart v. Janis, 384
US 1, 7-8(1966).

4. A defendant has the ultimate authority to determine
whether to plead guilty, the right to have a jury trial,
waive a jury, testify in his or her behalf, or take an
appeal.  Jones v. Barnes, 463 US 745, 751(1983);
Wainwright v. Sykes, 433 US 72, 93, n.1(1977).

5. The right to not stand trial while incompetent.  Cooper
v. Oklahoma, 517 US 348(1996). 

A guilty plea is an event of “signal significance” in a criminal
proceeding.  By pleading guilty, defendant waives constitutional rights inherent
in a criminal trial, including the right to trial by jury, the protection of self-
incrimination, and the right to confront one’s accusers.  While a guilty plea may
be tactically advantageous for the defendant, the plea is not simply a “strategic
choice”; it is “itself a conviction”.  As such counsel lacks authority to consent
to a guilty plea on a client’s behalf, and a defendant’s tacit acquiescence in the
decision to plead is insufficient to render the plea valid.  Boykin v. Alabama,
395 US 238(1969); Florida v. Nixon, 543 US 175(2004).  
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B. The lawyer decides:

1. How to manage the trial.  Taylor v. Illinois, 484 US
400, 417-418(1988).

 2. What arguments to pursue.  Jones v. Barnes, 463 US
745, 751(1983).

3. What objections to make.  Henry v. Mississippi, 379
US 443, 451(1965).

4. What stipulations to make regarding admission of
evidence. 

5. Whether to waiving a trial within 180 days under the
Interstate Agreement on detainers (IAD).  New York v.
Hill, 528 US 110(2000). 

“Absent a demonstration of ineffectiveness, counsel’s word on such
matters is the last”.  Gonzalez v. United States, 128 S Ct 1765, 1769(2008).
 

II. DO I HAVE TO DO EVERYTHING MY CLIENT DEMAND?  WHAT IF
HE WANTS ME TO FILE A MOTION I THINK IS FRIVOLOUS?

A. MRPC 1.2 SCOPE OF REPRESENTATION

(a) “A lawyer shall seek the lawful objectives of a client
through reasonably available means permitted by law and
these rules. A lawyer does not violate this rule by acceding
to reasonable requests of opposing counsel that do not
prejudice the right of the client, by being punctual in fulfilling
all professional commitments, or by avoiding offensive
tactics.  A lawyer shall abide by a client’s decision whether
to accept an offer of settlement or mediation evaluation of a
matter.  In a criminal case, the lawyer shall abide by the
client’s decision, after consultation with the lawyer, with
respect to a plea to be entered, whether to waive jury trial,
and whether the client will testify.  In representing a client,
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a lawyer may, where permissible, exercise professional
judgment to waive or fail to assert a right or position of the
client.” (emphasis added).

B. MRPC 3.1 MERITORIOUS CLAIMS AND CONTENTIONS

“A lawyer shall not bring or defend a proceeding, or assert or
controvert an issue therein, unless there is a basis for doing
so that is not frivolous.  A lawyer may offer a good-faith
argument for an extension, modification, or reversal of
existing law.  A lawyer for the defendant in a criminal
proceeding, or the respondent in a proceeding that could
result in incarceration, may so defendant the proceeding as
to require that every element of the case be established.”
(emphasis added).

III. HOW DO I DEAL WITH MY CLIENT’S FAMILY?  HOW ESPECIALLY
DO I DEAL WITH MY CLIENT’S MOTHER SINCE SHE RETAINED
ME?

MRPC 1.8 CONFLICTS OF INTEREST: PROHIBITED
TRANSACTIONS

*** 
(f) “A lawyer shall not accept compensation for representing
    a client from one other than the client unless :

(1). the client consents after consultation;

(2). there is no interference with the lawyer’s   
independence of professional judgment or with
the client-lawyer relationship; and

(3).  information relating to representation of a client
is Protected as required by Rule 1.6. [MRPC 1.6
covers confidentiality of information.]

As we know, a person has a fundamental right not to stand trial
while incompetent.  Cooper v. Oklahoma, 517 US 348(1996). In deciding what
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defense is best for the client, the decision is not always a tactical one reserved
for the lawyer’s judgment.  

In Cooke v. State of Delaware, ___ A 2d __; 2009 WL
2181678(Delaware Supreme Court 2009), the Delaware Supreme Court
reversed a first degree murder conviction in a capital case, holding that defense
counsel’s pursuit of a verdict of “guilty but mentally ill” for a defendant who
insisted he did not do the killing was tantamount to providing the defendant
with no defense at all.  The defendant was charged with offenses including
capital murder on the basis of DNA evidence as well as witness identifications.
Although the defendant was competent to stand trial and to enter a plea of not
guilty, his attorneys advised the trial court that they would be asking the jury
over their own client’s objection, to find him guilty but mentally ill.  

Both before and during trial, the defendant repeatedly asserted his
disagreement with an objection to his appointed counsel and their pursuit of this
insanity-based defense.  The trial court refused the prosecutor’s request to
question the defendant about his wishes regarding counsel and, when the court
did respond to the defendant’s complaints, it told him that the choice of
defense was counsel’s to make.  

The trial itself was messy.  The defendant made several verbal
outbursts, sometimes in front of the jury, claiming that he was neither guilty nor
mentally ill and that his attorneys were “setting him up” with this phoney
defense.  His attorneys eventually called a psychiatrist who testified that, during
pretrial examinations, the defendant would alternatively deny guilt and admit
guilt.  The defendant was found guilty and sentenced to death.

In overturning the conviction, the Supreme Court noted that one of
the fundamental decisions reserved for the defendant alone to make is the right
to plead not guilty.  The court also noted that a second fundamental decision
reserved for the defendant alone to make is the decision to testify.  In this case,
the defendant wanted to exercise his right to testify, but his attorneys refused
to call him as a witness, believing that he would assert his innocence and
contradict their position that he was guilty but mentally ill of the crimes
charged.  Ultimately the trial judge called Cooke to testify because his defense
lawyers refused to do so.  The court also held that the defense attorneys denied
their client the right to an impartial jury trial by, from time to time, having their
client removed from the courtroom when presenting evidence of mental illness,
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and during their closing argument, when they told the jury that Cooke’s
testimony about his innocence was not credible, should not be believed and
was a manifestation of his mental illness.  

In Cooke, supra, the court noted that the conduct of his defense
attorneys was inherently prejudicial and did not require a separate showing of
prejudice because, by negating his basic trial rights, they failed to function “in
any meaningful sense as the prosecution’s adversary”.  United States v. Cronic,
466 US 648(1984).  

IV. OTHER THOUGHTS

A. Respect your client.

B. Respect yourself

C. CYA and KISS

D. Be careful out there.       




