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PRETRIAL PROCEDURE

Interstate Agreement on Detainers (IAD)


Conflict between timing provisions

Under Article IV of the IAD, once a prosecutor files a detainer with the out-of-state institution in which the defendant is serving time, the prosecutor has 120 days from the defendant’s return to the state to bring the defendant to trial. Even if the defendant later files a request for disposition under Article III, the prosecutor’s earlier filing triggers the 120-day rule of Article IV, not the 180-day rule of Article III. Even with the more favorable time limit, the IAD was not violated in this case. The defendant was returned to Michigan on October 10, 2006. On November 13, 2007, defendant moved to dismiss the charges for violation of the IAD. The trial court denied the motion and the court of appeals affirmed. Defendant’s trial began on May 6, 2007, 574 days after his arrival in Michigan. The court of appeals found that most of that time was taken up by an interlocutory appeal and defendant’s requests for adjournments and substitution of counsel. The court rejected defendant’s argument that the delay due to the interlocutory appeal should be charged to the prosecutor. 


People v Waclawski, 286 Mich App 634 (2009)

Venue


Venue error subject to harmless error analysis

Venue is proper in the county in which the act was committed. In this case, venue was improper in Saginaw County as neither of the charged offenses was committed in Saginaw County. However, a statutory venue error is not constitutional because there is no explicit venue mandate in the Michigan constitution.  As a non-constitutional error, the standard of revue is for the defendant to establish that a miscarriage of justice was “more probable than not” in order to warrant reversal. Here, the court finds no miscarriage of justice.  

People v Houthoofd, 485 Mich 568 (2010)

Jurisdiction

Circuit court jurisdiction over misdemeanor charges

The circuit court has jurisdiction to try defendant on his misdemeanor OWI charge after the accompanying felony charge was dismissed before trial. Defendant was originally charged with OWI and felony drug possession arising out of the same traffic stop. On the day of the trial, the prosecutor dismissed the felony drug possession after it was determined that the defendant had a valid prescription for the pills. The circuit court then held a trial on the misdemeanor OWI charge. The Court of Appeals reversed, holding that the circuit court no longer had jurisdiction over the misdemeanor once the felony was dismissed. The Supreme Court, by order, reversed the Court of Appeals and reinstated the defendant’s misdemeanor conviction. That Court held that the circuit court had jurisdiction because of the felony charge and that any doubt should be resolved in favor of retaining jurisdiction. 

People v Reid, ___ Mich ___ (No 4247344, decided 10/27/10)
Discovery


Remedy for discovery violation
The trial court did not err in denying defendant’s motion to exclude the testimony of a prosecution witness due to a discovery violation. Excluding witness testimony as a sanction for violation of discovery is an extreme remedy that is only to be used if the trial court is unable to fashion an alternative remedy that limits prejudice to the injured party while still allowing the testimony. In this case, trial counsel knew months before trial about the witness and could have requested the discovery documentation in advance which could have remedied any prejudice occasioned by the failure of the prosecution to submit the documents. Trial counsel could have also asked the court to delay the witness testimony in order to have more time to prepare.  Seeking to exclude the witness testimony was extreme in this case given the alternatives.

People v Rose, ____ Mich App ____ (No 290936, decided 7/1/10, approved for publication, 8/26/10)

EVIDENCE

Relevance- MRE 401


Evidence of decedent’s gross negligence

Because the decedent’s gross negligence can be a superseding cause that can relieve the defendant of culpability for causing the death, the trial court abused its discretion in suppressing evidence of the decedent’s BAC in defendant’s trial on a charge of OWI causing death. The decedent was walking in the middle of a five-lane highway on a dark and rainy night, with his back to traffic and a BAC of 0.268. This was sufficient to present a jury question of whether or not defendant was the proximate cause of the death. 


People v. Feezel, 486 Mich 184 (2010)
MRE 403


Not substantially more prejudicial than probative
The trial court did not abuse its discretion in defendant’s first degree murder trial by admitting evidence that after being charged, defendant obtained a tattoo with a chalk outline of a dead body that read “Murder 1.” The tattoo was potentially probative of defendant’s involvement and intent in the killing, there was substantial evidence of defendant’s guilt, and the prosecutor did not unduly focus on the tattoo at trial. 


People v Gipson, 287 Mich App 261 (2010)

MRE 404(a)(1) & 405(a)


Character of the defendant

At his murder trial, defendant claimed that he acted in self-defense when he stabbed he victim. During his direct examination, defendant said he snapped and “you know I'm not the person that you know would want to do anything like that, especially to a friend.” The court of appeals held that this testimony was sufficient to permit the prosecutor to cross-examine defendant about two prior incidents where he became violent. When defendant denied the conduct on cross-examination, the trial court did not err in permitting the prosecutor to present a rebuttal witness to testify regarding the specific instances of misconduct. 


People v Roper, 286 Mich App 77 (2009)
MRE 404(b)

Doctrine of chances

The trial court did not err in admitting evidence in an arson trial that there had been an unusually high number of prior fires associated with property owned or controlled by defendant. The evidence was relevant to rebut defendant’s claim that the charged fire was accidental. The doctrine of chances establishes that unusually frequent and purportedly accidental fires associated with defendant are admissible to disprove lack of accident or innocent intent with regard to the current charged event. When deciding whether to admit evidence under the doctrine of chances, the analysis employed should depend on the purpose the evidence is being offered for and its logical relevance.  The acts or events need not be strikingly similar to the current crime if the theory does not revolve around similarity. In this case the past fires involving property of the defendant were logically relevant and admissible to show that the current arson defendant was charged with may have been intentional.

People v Mardlin, 487 Mich 609 (2010)

MRE 801

Datamaster® results not hearsay
In Defendant’ drunk driving trial, the prosecution could not locate the “ticket,” i.e., the printed results from the Datamaster. Instead the police officer who had administered the test recorded the results in a DI-177 report which he attempted to use to refresh his recollection. The trial court ruled that the officer’s report was hearsay and barred the officer’s testimony. The Court of Appeals reversed. In order for a statement to be hearsay under MRE 801(c), it must be made by a declarant, which is defined in MRE 801(b) as a person. A Datamaster ticket is not hearsay because a machine produces it, which is not a declarant capable of making a statement.  Further, a DI-177 qualifies as a recorded recollection under MRE 803(5) because; (1) it is a document that pertains to matters about which the declarant previously had knowledge; (2) the declarant can no longer sufficiently recall the information; and (3) the declarant made the document at a time when the matters were fresh in mind.  In this case the officer recorded the results from the Datamaster to the DI-177 when the results from the machine were available.  Because the officer was the one who prepared the report and saw the ticket from the machine, he had personal knowledge of the results.  The officer should have been allowed to use the report to read its contents into evidence at trial.   

People v Dinardo, ____ Mich App ____ (No 294194, decided 10/12/10)

MRE 803A

Statements made in response to questions not spontaneous
MRE 803A provides a hearsay exception to allow admission of spontaneous statements of victims of child abuse under 10 years old whose statements would otherwise be excluded. A statement will be spontaneous if the child brings up the sexual abuse, and any questioning from an adult must be non-leading and open-ended. If questioning is involved, trial courts must look at the totality of the circumstances and are to look specifically at the questions posed to determine if the question in anyway shaped, prompted, suggested or otherwise implied the answer. A statement may be spontaneous if it seems as if the child made the statement out of nowhere. The rule further requires that the spontaneity be general instead of just elements of spontaneity and is an independent requirement.  Here, the statements from the child complainant were not spontaneous because they were prompted by an adult’s questions concerning sexual abuse. However, the majority holds the erroneous admission of these statements harmless.

People v Gursky, 486 Mich 596; 786 NW2d 579 (2010)

GUILTY PLEAS

Plea Withdrawal


Factual basis

During his plea to armed robbery, defendant only admitted that he attempted to rob a gas station. He never admitted obtaining any money or property from the station. He attempted to withdraw his plea based on a deficient factual basis but the trial court denied the motion. The court of appeals affirmed and held that a completed larceny is not necessary to sustain a conviction for armed robbery. The robbery statue requires that force or violence be used “in the course of committing a larceny.” MCL 750.530. The statute further defines “in the course of committing a larceny” includes acts that occur in an attempt to commit a larceny. Thus, both the robbery and armed robbery statutes include attempts within their scope. Defendant’s factual basis was sufficient.

People v Williams, ___ Mich App ___ (No. 284585, decided 4/8/10)
SENTENCING

Sentencing Guidelines - Scoring

OV 9 – Number of victims extends to flight from armed robbery

Defendant committed an armed robbery at a store by threatening an employee with a knife. During his flight from the scene he stopped a woman driving a car and forced her to drive him to Battle Creek. Unlike the breaking and entering statue at issue in McGraw, supra, the armed robbery statute explicitly includes flight from the scene as part of the offense. Thus, two persons were placed in danger of physical injury. The trial court erred in scoring OV 9 at zero; it should have been scored at 10 points.


People v Mann, 287 Mich App 283 (2010) 


OV 10 – Exploitation of victim’s vulnerability

The fact that defendant waited in a dark parking lot before he found a female victim to rob did not justify the scoring of OV 10. The trial court assigned defendant 15 points under OV 10 for the predatory conduct of “lying-in-wait.” While the Court of Appeals did not disagree with this finding, the trial court erred because there was no finding that the victim was inherently vulnerable as defined by the Supreme Court in People v Cannon, 481 Mich 252 (2008).

People v Huston, ___ Mich App ___ (No. 288843, decided 5/13/10), lv. gt’d, ___ Mich ___  (No. 141312, 9/29/10) 
Defendant, a 24-year-old man, climbed into bed with the complainant, a 16-year-old girl who told him she did not want to have sex and lose her virginity, convinced her to let him digitally penetrate her, and then penetrated her with his penis against her will. He also used the complainant’s friends to apply pressure on her to have sex with him. This was sufficient to permit the scoring of OV 10. The victim was vulnerable and defendant exploited that vulnerability to accomplish the offense.

People v Phelps, ___ Mich App ___ (No. 288999, decided 4/13/10) 

OV 12 & 13

According to the sentencing guidelines instructions, conduct that is considered in the scoring of OV 12 (contemporaneous criminal acts) cannot also be used in the scoring of OV 13 (continuing pattern of criminal behavior) unless those acts related to defendant’s involvement in an organized criminal group. The instructions also require that OV 12 be scored before OV 13. The trial court here abused its discretion when it failed to consider a contemporaneous unarmed robbery in OV 12 in order to use it in OV 13 which resulted in a higher score for defendant. The trial court does not have discretion to score OV 12 at zero in order to achieve a higher score under OV 13.


People v. Bemer, 286 Mich App 26 (2009)

Sentencing Guidelines – Departures


Intermediate sanction cells

The sentencing guidelines range for defendant was 5 to 17 months. The trial court’s sentence of 17 to 30 months was a departure requiring compelling and substantial reasons. Even though the minimum sentence was the same as the top end of the guidelines range, the instructions to the guidelines require imposition of an intermediate sanction (anything up to 12 months in the county jail) if the top end of the guidelines range is 18 months or less. Thus, anything over 12 months in the county jail is a departure in this case. The only reason the trial court gave for its departure was that it was a “location departure” because defendant had to be returned to prison anyway for parole violation. Per People v Ratliff, 480 Mich 1108 (2008), “the logistical inconvenience that may occur when sentencing a parolee to an intermediate sanction does not constitute a compelling and substantial reason for departure.” Remanded for reasons for departure or resentencing. 


People v Lucey, 287 Mich App 267 (2010)
Conditions of Probation


Lifetime electronic monitoring

The trial court did not err in refusing to order lifetime electronic monitoring as a condition of defendant’s probation for a CSC conviction. Construing both the CSC statute and the Corrections Code provisions, the court held that lifetime electronic monitoring only applies to “individuals released from parole, prison, or both parole and prison.” Since this defendant was placed on probation, he is not within the reach of the lifetime electronic monitoring statutes.


People v Kern, ___ Mich App ___ (No. 289478, decided 5/25/10) 
Probation Violations


Warrant filed after probation expired

A probation violation warrant was filed against Defendant over 1½ years after his probation expired. Even though the probation statute permits the trial court to alter or amend the terms of a felony probation at any time within 5 years of sentencing even if the probation has expired, this rule does not apply to probation violations. The trial court had no jurisdiction to violate defendant’s probation in this case. 


People v Glass, ___ Mich App ___ (No. 290278, decided 5/13/10)

Costs and Fees


Restitution

Statutorily mandated restitution is not offset by a civil judgment. The trial court erred in reducing the restitution order by the amount the victim was awarded in a civil suit against the defendant.   




People v. Dimoski, 286 Mich App 474 (2009)
Sex Offender Registration Act


Registration for juvenile convicted under HYTA

As of October 1, 2004, juveniles under 21 who plead guilty to a sex offense and are assigned to youthful trainee status (HYTA) are no longer required to register under SORA. The defendant here was adjudicated under HYTA and was ordered to register as a sex offender because his offense was committed prior to the effective date of the SORA amendment. He successfully completed the program but continued to be required to register as a sex offender. The court of appeals vacated the registration requirement as cruel or unusual punishment. 


People v DiPiazza, 286 Mich App 137 (2009)


Continuing jurisdiction to order registration

Defendant was originally charged with CSC 2 and entered a no contest plea to third degree child abuse as a second habitual offender. At sentencing the prosecutor argued that the defendant should register as a sex offender based on information from the victim’s family. The trial court left it open for the prosecutor to set a hearing and make a decision at that time. One year after sentencing, the prosecutor filed a motion and, after a hearing, the trial court ordered the defendant register under SORA. The court did not err in ordering registration one year after sentencing. Registration is not part of defendant’s sentence or a condition of probation. Instead, it is “ministerial function designed to protect the public from sex offenders.” Thus, registration can be ordered as long as the trial court has jurisdiction over the case.



People v Lee, ___ Mich App ___ (No. 283778, decided 6/17/10)

Homeless defendants exempted from registration requirements

The trial court properly dismissed charges of failing to comply with SORA registration. The parties agreed defendant was homeless. The Legislature only required SORA registration for those convicted defendants who have a regular domicile or residence. The only thing that is regular for the homeless is that they do not have a home.

People v Dowdy, 287 Mich App 278 (2010); lv. gt’d. 485 Mich 935 (2010) 

Criminal Sexual Conduct Repeat Offender Provision


Departure from mandatory minimum

Under the CSC statute, second or subsequent offender must be sentenced to a mandatory minimum of at least 5 years. Any minimum sentence above 5 years must be viewed as a departure from the guidelines and requires the trial court to give substantial and compelling reasons. The trial court here failed to state any reasons for Defendant’s minimum sentence of 10 years requiring reversal and remand for resentencing. Reverses People v. Wilcox, 280 Mich App 53 (2008).


People v Wilcox, 486 Mich 60 (2010).
Resentencing


Required after one or more convictions vacated on appeal

Defendant was convicted of one count of armed robbery and two counts of felonious assault. The Court of Appeals, in an unpublished opinion, vacated the felonious assault convictions but denied Defendant’s request for resentencing on his armed-robbery conviction. The Court reasoned that since the robbery sentence was still within the guidelines, the Court lacked the authority to order a resentencing. The Supreme Court disagreed. The Court of Appeals is required to remand for sentencing even if the sentence falls within the guidelines if one of two criteria is met.  First, the Court of Appeals must remand if there was an error in scoring.  Second, the Court of Appeals must remand if the sentence was based on inaccurate information. Here, since the Defendant’s felonious assault convictions were vacated, the sentence for armed robbery was based on inaccurate information and the Court of Appeals erred in not remanding for resentencing.  The Supreme Court also held that when a request for remand will not be ripe until after review by the Court of Appeals, the Defendant will comply with the “proper motion” requirement of MCL 769.34(10) by making a request to remand for resentencing with supporting grounds in his appellate brief.  

People v Jackson, 487 Mich 783 (2010)

POST-CONVICTION REMEDIES

Appeals

Voluntary dismissal of charges renders prosecutorial appeal of suppression moot

Defendant, charged with two marijuana offenses and felony-firearm, filed a pre-trial motion to suppress the evidence. After the trial court granted defendant’s motion, the prosecutor voluntarily moved to dismiss the charges without prejudice because “…we are not able to go forward since the evidence has been suppressed.” The prosecutor then appealed the suppression decision to the Court of Appeals which reversed and remanded for trial. On defendant’s appeal to the Supreme Court, that court ruled that the prosecutor’s voluntary decision to dismiss the charges before the appeal rendered the prosecutor’s appeal moot. After the dismissal, there was no case or controversy for the court of appeals to rule on. 


People v Richmond, 486 Mich 29 (2010)
Newly discovered evidence

Defendant argued that a co-defendant’s post-trial statements that supported his defense were newly discovered evidence warranting a new trial. The defendant claimed the evidence was newly discovered because the co-defendant had exercised his Fifth Amendment right at trial. The Court of Appeals disagreed and held that because the defendant should have known of the evidence prior to trial, it is not newly discovered evidence under MCR 6.431(B), and therefore, cannot justify a new trial. In deciding if a defendant is aware of the evidence the test is whether the defendant knew or should have known about the evidence, based on the facts presented in the particular case.  Here, the defendant knew or should have known that his codefendant could offer material testimony.

People v Terrell, ____ Mich App ___ (No 286834, decided 8/26/10)

Motion for Relief from Judgment

Second motion barred

After her convictions, defendant filed a second motion for relief from judgment which the trial court granted. On the prosecutor’s appeal the Court of Appeals reversed. Second motions for relief from judgment can only be filed if there is a retroactive change in the law or if there is newly discovered evidence. Neither exception applied to this case. The trial court read the “good cause” and “actual prejudice” requirements of MCR 6.508(D)(3) as providing a third exception. This was error. Those requirements apply to any motion for relief from judgment if it raises an issue that could have been raised in defendant’s appeal of right. They are not exceptions to the bar on successive filings.

People v Swain, ___ Mich App ___ (No. 293350, decided 6/8/10) 

CRIMES

Assaulting, Resisting, and Obstructing an Officer


Sufficient evidence to bind over

The circuit court affirmed the district court’s decision not to bind the defendant over on charges of assaulting, resisting, and obstructing a police officer.  The proofs here established probable cause to believe that the defendant likely assaulted, resisted, and obstructed a police officer, which is sufficient evidence to bind over the defendant.  The Court of Appeals reversed, finding that the district court erred in its decision not to bind over the defendant because the evidence established probable cause to believe that the defendant committed the offenses.  

People v Corr, 287 Mich App 499 (2010)

Burning Other Real Property


“Non-dwelling” is not an element

The trial court erroneously concluded that to secure a conviction for the offense of “burning other real property”, MCL 750.73, the prosecution must prove that the burned property was not a dwelling. The prosecution failed to prove that the property burned was not a dwelling and the trial court judge granted defendant’s motion for a directed verdict.  The Court of Appeals concluded that the acquittal was not a resolution on the merits because it did not regard an actual element of the charged offense.  Reversed and remanded for further proceedings.  
People v Evans, ___ Mich App ___ (No. 290833, decided 5/13/10) 

Carrying a Dangerous Weapon with Unlawful Intent


3-inch blade requirement

Defendant’s conviction for carrying a dangerous weapon with unlawful intent was vacated where the prosecutor failed to present any evidence that the blade of the knife he had was longer than 3 inches. The statute, MCL 750.226, explicitly requires that a knife must have a blade in excess of 3 inches to be considered a dangerous weapon. Testimony that the knife was as big as one witness’s hand was insufficient. 

People v Parker, ___ Mich App ___ (No. 289357, decided 5/20/10)

Criminal Sexual Conduct – First Degree & Third Degree


Sufficient evidence of force or coercion

Defendant appeals his convictions for CSC-I and CSC-III contending that the prosecution failed to establish he used “force or coercion,” as required by both statutes.  The prosecution presented evidence that the victim was “surprised” when the defendant penetrated her with his penis (CSC-I); and evidence that the defendant seized control of the victim while performing cunnilingus (CSC-III).  The Court of Appeals held that the evidence was sufficient to support defendant’s convictions under both CSC statutes.  Convictions affirmed, remanded for resentencing.

People v Phelps, ___ Mich App ___ (No. 288999, decided 4/13/10)

Delivery of Heroin Causing Death 

Constructive Delivery

Defendant lent a female acquaintance money and drove her to a drug dealer so she could purchase heroin. The female and a 3rd party then injected the heroin at the defendant’s apartment causing the 3rd party to overdose and die. Defendant’s conduct in aiding and abetting possession of heroin by the female was sufficient to support a bindover on delivery of heroin causing death. The district court did not abuse its discretion in binding defendant over on this charge.
People v. Plunkett, 485 Mich 50 (2010) 

Failure to Pay Child Support

Strict liability offense

A defendant charged with failure to pay child support cannot argue inability to pay as a defense. Defendants have an opportunity to challenge the amount of child support at the civil proceedings where the child support was ordered. In this case, an order was entered to increase the amount of child support. Any evidence that the defendant is unable to pay the increased amount is irrelevant and inadmissible at a subsequent criminal trial.

People v Likine, ___ Mich App ___  (No. 290218 decided 4/20/10, approved for publication 6/8/10)
Home Invasion


Lesser included offenses

Third-degree home invasion is a necessarily included lesser offense of first-degree home invasion. Because these statutes have alternative elements, the court must look only at the elements in issue in the case to determine if the lesser offense is necessarily included. Here defendant was charged with first-degree for entering another’s home without permission, with intent to commit larceny, and in possession of a handgun. After a bench trial, the court found defendant guilty of third-degree for entering another’s home without permission with intent to commit larceny. Thus, all of the elements of third-degree were included in the elements of first-degree. Defendant’s conviction was affirmed.


People v Wilder, 485 Mich 35 (2010)
Larceny from a Motor Vehicle


Theft of cell phone not connected to the car

The circuit court granted defendant’s motion to quash his bindover on larceny from a motor vehicle. On this prosecutorial appeal, the Court of Appeals reversed. The statute is not limited to items permanently attached to the car. The statute contains a list of items that come within the statute including radio, stereo, clock, telephone, and computer. The plain language of the statute lists telephones and does not require they be attached to the car. Theft of the victim’s cellular phone from the car was within the statute.


People v Miller, ___ Mich App ___ (No. 294566, decided 4/15/10)

Operating a Motor Vehicle with a Schedule 1 Controlled Substance Causing Death


11-Carboxy-THC

11-Carboxy-THC is not a Schedule 1 controlled substance. It is a metabolite formed in the body and not a derivative of marijuana as required by the statute. A person cannot be prosecuted for Operating a Motor Vehicle with a Schedule 1 Controlled Substance based solely on the discovery of 11-Carboxy-THC in his system. Overrules People v. Derror, 475 Mich 316 (2006).

People v. Feezel, 486 Mich 184 (2010)

Solicitation to Commit Murder


Specific intent to kill

Solicitation to commit murder requires a specific intent to kill. A jury instruction that permits the jury to convict a defendant if he has any one of three mental states for a specific intent crime is erroneous.  The Court of Appeals held that the defendant was not prejudiced by this error and that it did not influence the outcome of the case.  


People v Fyda, ___ Mich App ___ (No. 288421, decided 5/18/10) 

Stealing or Retaining a Financial Transaction Device


Sufficiency

Even though defendant never had physical possession of any financial transaction devices (credit cards or debit cards), evidence that she possessed the victims’ social security numbers and bank account numbers was sufficient to support her convictions under this statute. The statue prohibits not only possession of the cards themselves but also a “record or copy” of information that “can be used” to obtain access to money, accounts, or anything of value.

People v Malone, ___ Mich App ___ (No. 286958, decided 3/30/10)   

Torture


Sufficient evidence

Defendant was convicted of torture for choking and restraining his wife, holding a knife to her neck, attempting to drug her, and threatening to kill her. To be guilty under the statute, MCL 750.85, defendant had to inflict great bodily injury or severe mental pain or suffering with intent to do so.  The court agreed with defendant that he did not cause great bodily injury but held there was sufficient evidence for the jury to find that defendant caused a mental injury that substantially altered the victim’s mental functioning in a demonstrable manner. The victim testified that the attack put her in a state she “could not control” and caused her to start hallucinating.

People v Schaw, Jr., ___ Mich App ___ (No. 286410, decided 4/20/10) 

Unlawful Imprisonment


Sufficient evidence 

Evidence that defendant grabbed the victim by her hair and forced her into his car, and took away her car keys and cell phone when she tried to call her sister, tended to establish that he knowingly restrained her and that he secretly confined her. The evidence was sufficient to sustain his conviction for unlawful imprisonment.


People v Railer, ___ Mich App ___ (No. 291817, decided 4/20/10)    

Possession of Child Sexually Abusive Material

Scope of “knowing possession”

Defendants were charged with “knowing possession” of child sexually abusive material.  The Court held that the term “possesses” in MCL 750.145c(4) includes both actual and constructive possession.  A defendant constructively possesses “any child sexually abusive material” when he knowingly has the power and the intention at a given time to exercise dominion or control over the contraband either directly or through another person or persons.  


People v. Flick, 487 Mich 1 (2010) 

People v. Lazarus, 487 Mich 1 (2010)
Causing a Minor to Become Delinquent or Neglected

Home must be unfit for juvenile because of parent’s criminal act

Defendant was convicted under MCL 750.145 for contributing to the neglect or delinquency of a minor.  The prosecution presented no evidence that the juvenile was even aware of defendant’s criminal activity or that it rendered the home unfit for the juvenile.  Defendant’s conviction cannot be sustained under MCL 750.145.




People v. Tennyson, 487 Mich 730 (2010) 

Possession of Child Sexually Abusive Material

Whether “burning” child sexually abusive material to a CD-R constitutes “origination” or simply “knowing possession” 

Defendant was convicted under MCL 750.145c(2) for “producing” or making” child sexually abusive material.   There was no evidence that the defendant had a criminal intent to do anything other than possess the CD-R for his personal use.  Defendant’s “knowing possession” of prohibited images alone is insufficient to sustain a conviction under MCL 750.145c(2).  

People v. Hill, 486 Mich 658 (2010) 
Felon in Possession of a Firearm May Interpose Assertive Defense of Self-Defense

Sufficient evidence required to show violation was justified

Traditional common law affirmative defense of self-defense is an available defense to a statutory prohibition against a felon in possession of a firearm.  The trial court erroneously modified the jury instruction regarding the momentary possession of the firearm which was not harmless.  Defendant is entitled to a new trial on the felon in possession of a firearm charge.  

People v. Dupree, 486 Mich 693 (2010)
Medical Marihuana Act 

No retroactive effect when new substantive right created

The trial court dismissed defendant’s possession, distribution, and manufacture of marijuana charges concluding that the Medical Marihuana Act (MMA) should be applied retroactively.  The Court of Appeals held that the trial court abused its discretion in applying the statute retroactively.  Remanded for reinstatement of the charges.  

People v. Campbell, ___ Mich App ___ (No. 291345, decided 7/13/10, approved for publication 8/26/10)    
Patient Qualifications under the Medical Marihuana Act

Defendant’s failed to establish as a matter of law that they had serious or debilitating medical conditions as required by the MMMA.   The Court of Appeals affirmed the reinstatement of marihuana related charges against the defendant’s.  

People v. Redden, ___ Mich App ___ (No. 295809, decided 9/14/10)    
People v. Clark, ___ Mich App ___ (No. 295810, decided 9/14/10)    

CONSTITUTIONAL ISSUES

Search and Seizure

Reasonable suspicion school searches
A “crime-stoppers” organization received an anonymous tip that four high school students were selling drugs at the school. Although the tip gave more details about a person other than defendant, the tip did include defendant’s name and the allegation that he sold marijuana from his truck. Acting solely on the tip plus his own knowledge that defendant drove a truck, an assistant principal searched defendant’s truck and found marijuana. Acknowledging that a school official only needs reasonable suspicion to search a student and his property on school grounds, the court of appeals reversed, holding that the anonymous tip was not enough for reasonable suspicion. The Supreme Court, by order, reversed the court of appeals decision and reinstated defendant’s conviction. That court found that the details of the tip coupled with the assistant principal’s confirmation that defendant drove a truck was adequate reasonable suspicion for the search.

People v Perreault, 486 Mich 914 (2010), reversing 287 Mich App 168 (2010)

Search Incident to Arrest – retroactivity and good faith

A sheriff’s deputy stopped defendant’s car for a traffic violation and determined that the sole passenger had two outstanding warrants for failing to appear. The deputy arrested the passenger, put him in the back of the police car, and called for backup. When another officer arrived, that officer put defendant in the back of his car while the deputy searched defendant’s car. The search uncovered a gun and defendant was charged with CCW. The trial court suppressed the gun as the fruit of an illegal search. The Court of Appeals affirmed under the recent Supreme Court decision in Arizona v Gant, 129 S.Ct. 1710 (2009). In Gant, the Court held that police may not search a car incident to arrest if the suspects are under the control of the police at the time of the search. Since that was the case here, the remaining issues were: 1) whether to apply Gant retroactively to this case and if so, 2) whether the good faith exception to the exclusionary rule applied. The prosecutor conceded that Gant applied here but argued that the good faith exception should result in admission of the evidence. The court of appeals disagreed and held that the Gant rule applied retroactively to this case and that the good faith exception did not apply.

People v Mungo, ___ Mich App ___ (No. 269250, decided 4/13/10), lv. gt’d, ___ Mich ___ (No. 141160, 10/27/10)
Search incident to arrest – Good faith when relying on case law later overturned

The trial court denied defendant’s motion to suppress evidence found in his car after troopers, relying on case law and acting in good faith and in an objectively reasonable manner, searched defendant’s car incident to his arrest.  The exclusionary rule operates to deter police misconduct, not to punish objectively reasonable law enforcement behavior.  The Court of Appeals held that the trooper did not intentionally violate the defendant’s rights and that the good faith exception to the exclusionary rule applies.

People v. Short, ___ Mich App ___ (No. 292288, decided 8/26/10), lv. gt’d, ___ Mich ___ (No. 141822, 10/29/10)     
Sixth Amendment Right to the Effective Assistance of Counsel
Failure to advise 

Defendant refused a plea offer to second-degree murder with an 18-year minimum and was convicted at trial of first-degree murder. At a Ginther hearing defendant testified that he refused to plead guilty because he did not personally fire the shots that killed the decedent. He also claimed that had he known of the law on aiding and abetting he would have taken the plea bargain. Defense counsel testified that he never discussed aiding and abetting with the defendant. The court of appeals found that defendant was denied the effective assistance of counsel and remanded for the prosecutor to reinstate his original offer or if it is a new plea offer with a higher minimum, rebut the presumption of vindictiveness. If the presumption is effectively rebutted, the parties are free to enter into new plea negotiations. If it is not rebutted, defendant is entitled to specific performance or vacation of his convictions. 


People v McCauley, 287 Mich App 158 (2010)
Prosecution conflict of interest – failure to object

The attorney who represented defendant at the preliminary exam joined the two-person prosecutor’s office before defendant’s trial. Defendant’s trial counsel failed to raise the issue of prior counsel’s move to the prosecutor’s office and the potential conflict of interest. While counsel’s performance in failing to raise the issue was deficient, defendant on remand failed to show that absent counsel’s error the result of his trial would likely have been different. 




People v. Davenport, 286 Mich App 191 (2009)

Sixth Amendment Confrontation Clause


Autopsy reports

At defendant’s murder trial, the prosecution introduced an autopsy report without the testimony of the medical examiners who prepared the report. Defendant argued that the admission of the report violated his right of confrontation under the US Supreme Court’s decision in Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527 (2009). However, an autopsy report is prepared pursuant to statute and therefore is not like police crime lab reports at issue in Melendez-Diaz that are prepared for purposes of litigation. Even if this was a violation of defendant’s right of confrontation it was not preserved by an objection and was not plain error. 

People v Lewis, 287 Mich App 356 (2010), lv. gt’d, ___ Mich ___ (No. 140704, 6/30/10)
Victim’s statements to sexual assault nurse examiner (SANE)

Admission of the CSC victim’s out-of-court statements to a SANE did not violate defendant’s right of confrontation. The statements were not testimonial since they were reasonably necessary for treatment and diagnosis. Thus, the victim’s statements were made to meet an ongoing emergency.


People v Garland, 286 Mich App 1 (2009)


Harmless beyond a reasonable doubt

At defendant’s trial for second-degree murder a Confrontation clause violation occurred when an expert witness testified based on a toxicology report prepared by others.  A constitutional error is harmless if it is clear beyond a reasonable doubt that a rational jury would have found the defendant guilty absent the error.  The Court of Appeals held that absent the inadmissible evidence regarding the toxicology results, it is clear beyond a reasonable doubt that a jury would have convicted the defendant based on testimony and circumstantial evidence. 

People v. Dendel, ___ Mich App ___ (No. 247391, decided 8/24/10)    

Double Jeopardy


Home Invasion

Defendant was convicted of two counts of first-degree home invasion for one act of breaking into another’s home. The prosecutor’s theory was that because defendant was armed with a weapon and the resident of the home was present, he can be convicted of two offenses as each has an element that the other does not (armed with a weapon and another is lawfully present). The Court of Appeals disagreed and vacated one of defendant’s home invasion convictions on double jeopardy grounds. Relying on People v Wilder, 485 Mich 35 (2010), the court held that because the home invasion statue contains two alternative elements, either of which raise a second-degree home invasion to first-degree (armed with a weapon or another is lawfully present), they are merely alternative methods of proving the same crime and not separate elements for double jeopardy purposes. 




People v Baker, ___ Mich App ___ (No. 286769, decided 5/11/10)
CSC 1 & CSC III 
Defendant was convicted of four counts of CSC even though there were only two penetrations. Specifically, defendant was convicted of both CSC 1 and CSC III for each penetration. The multiple convictions did not violate the double jeopardy clause. Using the elements analysis, the court of appeals found that both CSC I and CSC III had unique elements and therefore are not the same offense. The prosecutor charged CSC I as penetrations occurring during the commission of another felony (home invasion) while the CSC III charges were based on penetrations occurring while the defendant knew or had reason to know the victim was helpless. Thus, these unique elements made CSC I and CSC III separate offenses for double jeopardy purposes.


People v Garland, 286 Mich App 1 (2009)
Erroneous Acquittal

The trial court erroneously added an element to the charged offense of CSC-I.  The prosecution conceded to the addition of the element, that any touching or penetration has to be for a sexual purpose, but offered no evidence to prove the offense as charged.  The Supreme Court held that the trial court rendered a resolution on the merits of the charged offense which precludes retrial even if based upon erroneous legal analysis.  


People v. Szalma, 487 Mich 708 (2010)
Right to Jury Trial


Fair cross-section requirement

Kent County used a computer system to randomly select jury venires.  The court found that the computer system routinely over-selected jurors from zip codes with small minority populations. In defendant’s trial, the venire of 42 potential jurors included only one African-American. The court held that the defendant established a prima facie case that (1) African-Americans are a “distinctive” group in community; (2) the venire group was not fair and reasonable in relation to the number of African-Americans in the community; and (3) the underrepresentation was due to systematic exclusion of that group in jury selection. The court remanded for the prosecutor to attempt to prove a significant state interest. The court noted that it “cannot conceive of any significant state interest that could possibly justify the jury selection process used in Kent County during the computer glitch.”

People v Bryant, ___ Mich App ___ (No. 280073, decided 6/22/10)
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